e
Chambers

AND PARTNERS

[ 1L
)
LN N

CHAMBERS GLOBAL PRACTICE GUIDES

Doing Business In...
2023

Definitive global law guides offering
comparative analysis from top-ranked
lawyers

Dominican Republic: Law & Practice

Sarah de Ledn Perelld, Elizabeth Silfa Micheli,
Gabriella Villanueva and Ana Margarita Mercedes
Headrick Rizik Alvarez & Fernandez

Dominican Republic: Trends & Developments
Sarah de Ledn Perelld, Elizabeth Silfa Micheli

’ 1
L AK\ ”; -
K rﬂ 4 p— .

——
——

?
and Ana Margarita Mercedes ' ‘g
Headrick Rizik Alvarez & Fernandez ' ‘


http://www.chambers.com
https://gpg-pdf.chambers.com/link/1046168/

DOMINICAN REPUBLIC

Law and Practice
Contributed by:

Sarah de Ledn Perelld, Elizabeth Silfa Micheli, Gabriella Villanueva

and Ana Margarita Mercedes
Headrick Rizik Alvarez & Fernandez

Contents

1. Legal System p.6
1.1 Legal System and Judicial Order p.6

2. Restrictions on Foreign Investments p.6
2.1 Approval of Foreign Investments p.6

2.2 Procedure and Sanctions in the Event of Non-compliance p.6
2.3 Commitments Required From Foreign Investors p.7

2.4 Right to Appeal p.7

3. Corporate Vehicles p.7
3.1 Most Common Forms of Legal Entity p.7
3.2 Incorporation Process p.8

3.3  Ongoing Reporting and Disclosure Obligations p.9

3.4 Management Structures p.9

3.5 Directors', Officers’ and Shareholders’ Liability p.10

4. Employment Law p.11

4.1 Nature of Applicable Regulations p.11

4.2 Characteristics of Employment Contracts p.11
4.3 Working Time p.12

4.4 Termination of Employment Contracts p.12
4.5 Employee Representations p.13

5. Tax Law p.13

5.1 Taxes Applicable to Employees/Employers p.13
5.2 Taxes Applicable to Businesses p.14

5.3 Availlable Tax Credits/Incentives p.15

5.4 Tax Consolidation p.17

5.5 Thin Capitalisation Rules and Other Limitations p.17

5.6 Transfer Pricing p.17
5.7 Anti-evasion Rules p.17

6. Competition Law p.18

6.1 Merger Control Notification p.18
6.2 Merger Control Procedure p.18
6.3 Cartels p.18

6.4 Abuse of Dominant Position p.19

2 CHAMBERS.COM

¥/

Puerto Rico




DOMINICAN REPUBLIC CONTENTS

7. Intellectual Property p.19
7.1 Patents p.19

7.2 Trade Marks p.20

7.3 Industrial Design p.21

7.4 Copyright p.21

7.5 Others p.22

8. Data Protection p.23

8.1 Applicable Regulations p.23

8.2 Geographical Scope p.23

8.3 Role and Authority of the Data Protection Agency p.24

9. Looking Forward p.24
9.1 Upcoming Legal Reforms p.24

3 CHAMBERS.COM



DOMINICAN REPUBLIC AW AND PRACTICE

Contributed by: Sarah de Ledn Perelld, Elizabeth Silfa Micheli, Gabriella Villanueva and Ana Margarita Mercedes,

Headrick Rizik Alvarez & Fernandez

Headrick Rizik Alvarez & Fernandez (Head-
rick) was founded in 1985 and has 13 partners,
a team of 27 associate attorneys, and 23 pa-
ralegals. Headrick’s office is located in Santo
Domingo, National District, Dominican Repub-
lic. Matters related to doing business are han-
dled by the corporate/business division, which
is comprised of seven partners, ten associates
and eight paralegals. Headrick represents finan-
cial institutions that are financing projects and
renewable energy projects in the country; offers
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general advice in connection to cross-border
transactions; and offers general advice to lo-
cal and foreign clients that undertake or wish
to undertake business in the country. The firm’s
key clients include MercaSID and Induveca, Im-
perial Tobacco La Romana, Grupo PuntaCana,
Marsh Franco Acra, Los Angeles Dodgers, New
York Yankees, Merck, Pfizer, Google, Phillip
Morris International, General Electric, Johnson
& Johnson.
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estate matters, environmental matters,
regulatory matters, foreign investment, and
data protection and privacy. She is a member
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1. Legal System

1.1 Legal System and Judicial Order

The Dominican Republic is a civil law jurisdiction.
The judicial system is organised on a territorial
basis and has a hierarchical structure. There are
ordinary courts and courts of exception, which
hear particular matters.

The ordinary courts are the Courts of First
Instance (trial courts) and the Courts of Appeal.
The Courts of First Instance have jurisdiction
over civil, criminal, commercial and administra-
tive cases at the trial level. The Courts of Appeal
hear appeals to judgments rendered by trial
courts and review issues of law and errors of
procedure. The Supreme Court of Justice is the
highest court. It holds the ultimate authority and
serves as the highest judicial body in the coun-
try. It is responsible for evaluating the correct
interpretation and application of laws.

The courts of exception are the Justice of the
Peace (Juzgado de Paz) and the Land Courts
(Tribunal de Jurisdiccion Original/Tribunal Supe-
rior de Tierras).

Specialised courts address specific areas of law,
for instance, the Superior Electoral Court (Tribu-
nal Superior Electoral) is the highest authority in
electoral contentious matters, while the Superior
Administrative Court (Tribunal Superior Admin-
istrativo) has jurisdiction over disputes arising
between the administration and private individu-
als.

The Constitutional Court is the supreme organ of
interpretation and control of the constitutionality.
Decisions rendered by the Constitutional Court
are binding.
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2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments
Foreign investments do not require prior approv-
al from the authorities except when a regulated
sector requires regulatory approval both for
domestic and foreign investment. In general,
the Dominican Repubilic affords standard nation-
al treatment to foreign investors. There are no
exchange control restrictions and there is the
right to free transfer of funds abroad.

Foreign investment is regulated by Law No
16-95, which was enacted to promote foreign
investment in the Dominican Republic and pro-
vides equal treatment for foreign and local inves-
tors. It includes attractive benefits for foreign
investors. Under said Law, foreign investment
is allowed in all sectors, with the exception of
those linked to the disposal of certain hazardous
materials or waste not produced in the country,
activities that affect public health or the environ-
ment, or the production of material and equip-
ment linked to national defence and security.

In order for foreign investors to obtain the ben-
efits set out in Law No 16-95, interested parties
must register their investment with the Prodo-
minicana of the Export and Investment Center of
the Dominican Republic (CEI-RD), after complet-
ing their investment.

2.2 Procedure and Sanctions in the
Event of Non-compliance

In the Dominican Repubilic, the registration of a
foreign investment is done before the CEI-RD.
Foreign investors investing without registration
would not benefit from the incentives offered
by the Law. Failure to register is not subject to
sanctions.
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In order to register an investment, a foreign
investor must submit an application and other
required formalities to the CEI-RD within 180 cal-
endar days from the date on which the invest-
ment is made. The CEI-RD is to evaluate the
application and, if the registration qualifies, issue
the corresponding certificate of registration with-
in 15 business days. However, in practice, this is
alengthier process, as the review and evaluation
of the application is very rigorous.

2.3 Commitments Required From
Foreign Investors

The applicable legal framework does not condi-
tion the approval of an application to register an
investment to certain commitments. However,
in order to benefit from the Investment Residen-
cy Permit Program, a minimum investment of
USD200,000, its equivalent in Dominican pesos,
or any other currency accepted by the Central
Bank of the Dominican Republic, must be made
in the Dominican Republic to the share capital of
a newly incorporated or existing company.

2.4 Right to Appeal

An investor may challenge the decision not to
authorise an investment. Any administrative acts
may be appealed before the bodies that issued
them (by way of a reconsideration request), or
before the entity which is hierarchically superior
to the issuing body, within the 30 days of the
notice of the decision subject to the appeal. The
applicant may also appeal before the Superior
Administrative Court within the aforementioned
30 days.

In the event of a rejection of the application, if
the applicant decides to submit a reconsidera-
tion request before the CEI-RD, or before the
hierarchically superior entity, as applicable, the
applicant would have the option to withdraw
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their reconsideration request and instead file an
appeal before the Superior Administrative Court.

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
Main Corporate Vehicles for Doing Business
in the Dominican Republic

The most common types of corporate vehicles
used in the Dominican Republic for doing busi-
ness with limited liability are:

* corporations (sociedades andnimas or S.A.s);

+ simplified stock corporations (sociedades
anodnimas simplificadas or S.A.S.s), which are
a sub-type of corporations; and

« limited liability companies (sociedades de
responsabilidad limitada or S.R.L.s).

These corporate vehicles may be incorporated
with a minimum of two shareholders, which can
be legal or natural persons, domestic or foreign.

S.R.Ls

S.R.L.s were conceived as a corporate vehicle
suitable for medium and small businesses. Itis a
hybrid between a partnership and a corporation.
The capital for S.R.L.s is formed by non-nego-
tiable shares, and a restriction on the entry of
new shareholders is one of its principal features.

S.R.L.s use the concept of a limited liability com-
pany by separating the personal assets of its
members from those of the company. S.R.L.s
may be managed by one manager (gerente), two
managers or a board of managers acting as a
collegiate body, who may or may not be share-
holders, who may be individuals, domestic or
foreign.
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The minimum capital requirement for an S.R.L.
is DOP200.

In S.R.L.s, the maximum number of sharehold-
ers is 50.

S.Ass

S.A.s are typically reserved for large businesses.
Due to their characteristics, corporations are the
ideal vehicle for companies that wish to pursue
venture capital, accumulate a large number of
shareholders, and/or eventually pursue an initial
public offering. Corporations must be mandato-
rily managed by a board of directors composed
of at least three members and are required to
have a statutory auditor (comisario de cuentas).

The minimum capital requirements for an S.A.
are:

+ authorised capital: DOP30 million; and
* paid-in capital: DOP3,000,000.

S.A.S.s

S.A.S.s are a subtype of corporations (S.A.), suit-
able for medium or large investments and busi-
nesses that will not venture into the stock mar-
ket. The management and control of an S.A.S.
is more flexible than that of a corporation. The
provisions of Law No 479-08 on Business Asso-
ciations and Sole Proprietorships with Limited
Liability (“Law No 479-08"), as amended, apply
supplementarily for all situations not described
in the by-laws.

Management and control rules for Dominican
S.A.S.s are flexible as they will be governed by
its by-laws. In that sense, they may be managed
by a sole director (president), a board of direc-
tors or any other management body or structure.
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The minimum capital requirements for an S.A.S.
are:

+ authorised capital: DOP3 million; and
« paid-in capital: DOP300,000.

3.2 Incorporation Process

Incorporation of a Company

The main steps in order to incorporate a Domini-
can company as well as for registering a branch
of a foreign entity are as follows.

* Registration of the company’s trade name
with the National Office of Industrial Prop-
erty (ONAPI), prior to the incorporation of the
company.

* Registration at the Mercantile Registry of the
relevant Chamber of Commerce and Pro-
duction of the jurisdiction of the seat of the
company. The company’s Mercantile Registry
Certificate would be issued and the company
shall be considered to be duly incorporated.

+ Once registered at the Mercantile Registry,
the company must then be registered with
the National Taxpayers’ Registry (Registro
Nacional de Contribuyentes or RNC, by its
Spanish acronym) at the local tax depart-
ment. The tax department will issue a certifi-
cate validating the company’s registration and
assigning an RNC number to the company.

In addition, as secondary steps in order to do
business, should the company have employees,
it would also have to register at the Ministry of
Labour and the National Social Security Treas-
ury (TSS); other registrations may be applicable
depending on the activity of the company and if
it operates within a regulated sector.
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Tax for the Incorporation of Companies

Tax of 1% on the Dominican company’s author-
ised share capital. This is not applicable to the
registration of foreign branches.

Timeframe

Local registration of a foreign legal entity typi-
cally takes four to six weeks after the relevant
filings take place, while the incorporation of a
Dominican company could take around six to
eight weeks from the date of execution of the
incorporation documents until effective registra-
tion with RNC.

3.3 Ongoing Reporting and Disclosure
Obligations

Reporting and Disclosure Obligations

Private companies are subject to reporting and
disclosure obligations. Every year, the board
of directors or the manager or managers, as
applicable, must prepare an annual manage-
ment report. In addition, in companies with a
statutory auditor, the same must also prepare
an annual report. Companies must hold an
annual shareholders’ meeting, within the first
120 days after the end of the fiscal year, to dis-
cuss and approve the accounts of the previous
fiscal year. The audited financial statements, the
annual management report, the resolutions to be
submitted to the shareholders and the statutory
auditor report (when applicable) shall be made
available to the shareholders at the company’s
registered address during the 15 days preceding
the meeting.

Changes in management, statutory auditor
and/or shareholders, capital increase, domicile
change, amendment of by-laws, dissolution,
mergers, the minutes of shareholders meetings
and any other relevant corporate documents,
must be registered before the Mercantile Regis-
try, which is a public registry. There is, however,
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no governmental agency in charge of enforcing
these filings or corporate governance in general,
unless it is a listed company or regulated sector.

In addition, companies are subject to monthly
and annual tax reporting and filings.

Notice of Relevant Changes

Companies should register with the correspond-
ing Mercantile Registry and the Tax Department
(DG, by its Spanish acronym) the general infor-
mation of the company (domicile, share capi-
tal, shareholding structure, management, etc).
Relevant changes to the company’s registered
information should also be reported.

Financial Statements

All commercial entities that borrow funds from
third parties, issue securities of any nature or
have gross income greater than a 100 minimum
wages must have their financial statements
audited in accordance with the norms of the
Certified Public Accountants Institute of the
Dominican Republic.

Ultimate Beneficiary

Under Anti-Money Laundering and Terrorism Act
(“Law No 155-17”), companies must disclose to
DGl general information of the ultimate benefi-
cial owners of the company. A “beneficial owner”
is defined as the natural person who exercises
final effective control over a legal person or that
holds at least 20% of the share capital of said
legal person, including the natural person for the
benefit of whom a transaction is carried out.

3.4 Management Structures

The company’s by-laws shall determine the rules
in connection with its management structure.
Directors are appointed by the shareholders. The
management structures available for the more
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commonly used corporate vehicles are set out
below.

+ S.A.s are managed mandatorily by a board of
directors composed of at least three mem-
bers, and supervised by one or more statu-
tory auditors (comisario de cuentas).

+ S.A.S.s’ rules of management and structure
are governed by their by-laws. They may
be managed by a sole director (president),

a board of directors or any other manage-
ment body or structure. A statutory auditor
is optional, unless the company issues the
securities allowed by the law for this legal
form, in which case it is mandatory.

+ S.R.L.s can have one sole manager, two
managers or a board of managers. Managers
can only be individuals. A statutory auditor is
optional and is not customary.

3.5 Directors’, Officers’ and
Shareholders’ Liability

Liability of Directors

Directors shall be liable, towards the company or
toward third parties, for any infringement of the
law, breach of the company’s by-laws, defaults
in their management, including negligence, or
any torts and damages against shareholders or
third parties resulting from their acts or omis-
sions vis-a-vis shareholders or third parties.

Directors are under a general duty of loyalty,
duty of acting as a good businessperson (duty
of care), duty of non-compete and duty of
confidentiality. Directors’ related transactions
(and shareholders transactions in S.A.S.s and
S.R.L.s) are regulated by the law and certain
director-related transactions (and shareholders
transactions in case of S.R.L.s) are prohibited.

Available civil claims in damages for directors’
liability include both individual claims by the
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aggrieved party (shareholder or third parties) in
accordance with general civil liability rules of law,
as well as a company’s claim in damages for
directors’ liability that, individually or collectively,
shareholders may seek.

In addition to civil liability, the law also provides
for directors’ criminal liability. Provisions on lia-
bility vary depending on the company type in
question.

Relieving Directors from Liability: Statute of
Limitations

The statute of limitations for the civil claims in
damages provided in the law is two years from
the date of the default or breach of duty.

Piercing the Corporate Veil

The general principle is that companies have
separate legal personality, independent from
that of their shareholders. However, in limited
cases, the legal personality of the company may
be pierced, thus making its shareholders and/or
its directors and/or officers liable.

According to Law No 479-08, the corporate veil
can be pierced when there is reason to believe
that the company is used to commit fraud
against the law, violate public order or to commit
fraud to the detriment of the rights of sharehold-
ers or third parties.

The Tax Code abides by the “substance over
form” concept, and thus, under said principle
the corporate veil may be pierced.

The Labour Code also includes a provision for
piercing the corporate veil in the case of com-
panies that constitute an economic group and
there is fraud involved. When there are one or
more companies that are under the direction,
control or administration of other companies
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or that constitute an economic group, then all
companies will be jointly and severally liable with
respect to the labour obligations of its employ-
ees in the event of fraud.

4. Employment Law

4.1 Nature of Applicable Regulations

The Labour Law Regime

Since the Dominican Repubilic is a civil law juris-
diction, the nature of legal rules governing the
employment relationship are mainly statutory.
The Dominican labour law regime is governed
essentially by the Labour Code and resolutions
issued by administrative labour authorities. Case
law is used to interpret and further clarify labour
law provisions but are subordinate to the same.

The provisions of the Dominican Labour Code
are public policy, and therefore any contractu-
al clauses and legal provisions contrary to the
same are considered to be void and without
effect. Hence, internal labour handbooks and
employment agreements are valid, provided they
do not contravene the Labour Code. An employ-
ment agreement does not have to be in writing,
but proven by the facts, which is what prevails.

Dominican labour law is territorial and applies to
all employees that work in Dominican territory,
whether they are foreign or national, even if they
have been hired in a foreign country.

Collective Bargaining Agreements

Collective bargaining agreements may estab-
lish more favourable conditions for the work-
ers, which are deemed to be included in and
automatically modify the individual employment
contracts.
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4.2 Characteristics of Employment
Contracts

Employment agreements can be concluded
verbally or in writing. Pursuant to the Domini-
can Labour Code, an employment contract is
one whereby a person undertakes to render a
personal service to another, under their immedi-
ate or delegated dependence and direction, in
exchange for a remuneration.

The duration of employment contract is regu-
lated as follows:

- for indefinite time;
- for a limited time; or
- for a specific job or service.

All labour contracts are presumed to be made for
an indefinite time period. Contracts for a limited
time and for a specific job or service can only be
entered into when the nature of the work requires
it and/or under the conditions foreseen by the
Dominican Labour Code.

The existence of an employment contract is pre-
sumed (until proven to the contrary) in any per-
sonal employment relationship. The employment
contract may be purely consensual in nature, the
validity of the verbal agreement is established
by law, and practice is consistent with this cri-
terion since the simple agreement of the parties
is sufficient for an employment relationship to
take place.

Under the Labour Code what prevails are the
facts over what is in writing; thus, what prevails
is not the employment contract that is made in
writing, but the one that is executed according
to the facts, which will allow the establishment
of the nullity of any contract in which the parties
have proceeded in simulation or fraud of labour
laws.
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4.3 Working Time

Working Hours

There is a maximum working time applied to
salaried employees. The working week will end
at 12pm on Saturday, and, in principle, it must
not exceed eight hours per day or 44 hours per
week, except for the exceptions provided via
resolution of the Minister of Labour.

The aforementioned general rule is not applica-
ble (unless agreed otherwise) to the following
workers:

+ those that act as representatives or agents of
the employer;

+ those that are appointed to management or
inspection positions;

* those that work in rural establishments run by
members of a same family or one person; and

* those who perform intermittent activities or
activities that solely require their presence in
the workplace.

Workers are not allowed to remain for more than
ten hours a day at their place of work. In addi-
tion, after four hours of continuous work, there
must be a rest period of one hour, and after five
hours, a rest period of one and a half hours. All
workers have the right to an uninterrupted week-
ly rest of 36 hours.

Overtime

The employer must pay 35% over the normal
wage for overtime between 44 and 68 hours
per week and 100% for overtime surpassing 68
hours per week.

The working day may be extended, but only to
the extent necessary to avoid a serious distur-
bance to the normal operation of the employer’s
company, in the cases specified by the law.
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4.4 Termination of Employment
Contracts

Dominican labour law can be considered an
“employment at will” jurisdiction, as it allows uni-
lateral termination without cause by either party
in indefinite term agreements but establishing
the payment of severance and acquired rights
when effected by the employer.

Generally speaking, termination of the employ-
ment contract is divided into two groups in the
case of indefinite term agreements: termination
without cause; and termination with cause.

+ Termination with cause: termination by the
unilateral decision of the employer is justified
if the employer is able to prove the exist-
ence of a just cause as defined by the Labour
Code. Otherwise, termination of employment
is considered unjustified, and the employer
is required to pay severance as described
below.

+ Termination without cause: any of the par-
ties in an employment contract has the right
to end a contract for an indefinite time via
advance notice to the other and without alleg-
ing cause.

When the employer exercises their right of dis-
missal without a cause, it has 10 days to pay
the worker severance (advance notice and sev-
erance) as provided by the Labour Code, plus
other acquired rights, as follows:

» advance notice;

* severance pay;

» mandatory Christmas bonus;

+ compensation for vacation, if applicable; and

« a profit bonus, within 120 days of the closing
of the fiscal year.
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4.5 Employee Representations

It is not mandatory for employees to be repre-
sented by someone other than themselves. In
principle, employees do not have to be informed
or consulted by management with respect to
decisions regarding the company’s operations.
However, if decisions that may affect employees’
working conditions are to be taken, the employ-
ees such be informed of such decisions.

Employees have the right, but not the obliga-
tion, to unionise for the representation of their
professional interests within their workplace, and
employers may not restrict the right of workers
to join or refrain from joining a union, or to with-
draw from a union to which they belong. The
exercise of the right to unionise is an individual
prerogative of each worker.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

An employer is under the obligation to withhold
income tax on salaries paid to its employees.

All natural and legal persons residing or domi-
ciled in the Dominican Republic will pay income
tax on revenue of Dominican source and on rev-
enue of foreign source originating from financial
investments and gains.

Individuals residing in the Dominican Republic
are subject to income tax ranging from 15% to
25% of their taxable net income for each fiscal
year. The exempted annual income is adjusted
every year according to the inflation rate for the
previous year published by the Central Bank of
the Dominican Republic. For 2023, the annual
income of up to DOP416,220 is exempted from
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income tax and, above that sum, the following
scale would apply.

« Annual income from DOP416,220.01 to
DOP624,329.00: 15% for the sums exceeding
DOP416,220.01.

* Annual income from DOP624,329.01 to
DOP867,123.00: DOP31,216.00 plus 20% for
the sums exceeding DOP624,329.01.

* Annual income from DOP867,123.01 and
above: DOP79,776.00 plus 25% for the sums
exceeding DOP867,123.01.

Individuals shall be considered resident of the
Dominican Republic for tax purposes if they are
in the Dominican Republic for over 182 days,
continuously or not, during a fiscal year.

National or foreign individuals who come to
reside in the Dominican Republic will only be
subject to the payment of income tax on their
revenues of foreign source from investments
and financial gains from the third year or tax-
able period to be counted from the period on
which they became residents. Additionally, if a
non-resident employee receives income from
a Dominican source, those amounts shall be
subject to local taxes, specifically income tax,
amounting to 27 % for foreign/non-resident indi-
viduals and entities.

Complimentary compensation given to an
employee is subject to income tax (27%) over
the gross amount of such compensation. Hous-
ing, transportation, mobile phone charges,
among others, is considered as complimentary
compensation. Unlike the income tax withhold-
ing on the salaries of employees, this tax is to
be covered by the employer and not by the
employee.
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All companies that have salaried employees
must be registered with the Social Security
Treasury (TSS) and make their payments on a
monthly basis as follows.

+ Family health insurance (SFS): 10.13% of the
quotable salary (7.09% shall be covered by
the employer and 3.04% by the employee).

* Pension fund (AFP): 9.97% of the quotable
salary (7.10% covered by the employer and
2.87% by the employee).

+ Occupational risk insurance (SRL): the
employer must pay a fixed fee of 1% on the
salary of the employee and an additional
variable fee of up to 0.6% on the salary of the
employee depending on the risk level of the
activities performed by the company.

In addition, the employer must pay the Nation-
al Institute of Technical Professional Train-
ing (INFOTEP) 1% of its employee payroll and
the employee must pay 0.5% deductible from
bonuses.

5.2 Taxes Applicable to Businesses
Dominican tax laws are territorial.

All natural and legal persons residing or domi-
ciled in the Dominican Republic will pay income
tax on revenue of Dominican source and on rev-
enue of foreign source originating from financial
investments and gains. Companies incorporated
in the Dominican Republic are considered resi-
dent for tax purposes as well as foreign enti-
ties’ branches registered locally and permanent
establishments. If the individual or legal entity is
not considered resident for tax purposes, then
it would pay tax on each revenue of Dominican
source and would be taxed on its gross income.

A “permanent establishment” is defined as a
fixed place of business in which a natural per-
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son, legal entity or foreign entity carries out all
or part of its activities, such as: headquarters,
offices, branches, commercial agencies, facto-
ries, workshops, mines, oil or gas wells, quar-
ries or any other place of extraction of natural
resources, assembly projects, including supervi-
sion activities thereof. It also includes construc-
tion or supervision activities derived from the
sale of machinery or equipment when their cost
exceeds 10% of the sale price of said goods,
business consulting services, provided they
exceed six months within a fiscal year, and rep-
resentatives or agents, when the representatives
or agents of a legal entity would generate a risk
of a taxable presence for such legal entity when
they carry out all or almost all of their activities
in the Dominican Republic on behalf of the legal
entity.

The main applicable taxes to companies doing
business, among other are set out below.

* Income tax: any earning or benefit obtained
from a good or activity and all the benefits,
profits received or accrued, and capital gains
made by the taxpayer, whatever their nature,
origin or denomination, shall be deemed as
“income”. The applicable annual income tax
on the net income of legal entities, resident or
with a registered permanent establishment in
the Dominican Republic is 27%.

« VAT: the transfer of industrial goods and
services (ITBIS, which is the local VAT equiva-
lent) tax rate applicable to the transfer of
products, the import of industrialised goods
and the provision of services to the local
market is 18%.

+ Tax on assets: 1% tax on the value of its
assets (not adjusted for inflation, and apply-
ing the deduction for depreciation, amortisa-
tion and reserves for uncollectable accounts).
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+ Capital gains tax: this tax must be paid by
any individual or legal entity that transfers or
disposes of capital assets subject to this tax.
To determine the capital gain, the fiscal cost
of the respective good or capital asset will
be deducted from the sale price or disposal
value. The rate is 27% for companies.

+ Withholdings on dividends: dividends from
Dominican sources are subject to a single
and definitive withholding of 10%. Those divi-
dends from foreign sources are considered
financial gains and are taxed at a rate of 27%
for companies and 25% for individuals.

Other withholding obligations include:

* 27% payments abroad;

* 10% on interest paid to non-resident individu-
als or companies;

+ withholding on salaries of employees accord-
ing to a progressive scale with a cap up to
25% and other contributions to the National
Social Security System and INFOTEP; and

*+ 10% on fees, commissions and other pay-
ments for the provision of services in general.

Custom duties and tariffs apply to the importa-
tion of goods, with the exceptions and provi-
sions established in different international trea-
ties signed by the country.

5.3 Available Tax Credits/Incentives
Tax Incentives
The main tax incentive regimes are for:

* free trade zones;

« comprehensive border development;
* tourism development; and

* renewable energy.
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Free Zones

Free zones are granted the following tax incen-
tives and exemptions for legal entities classified
as free zone companies according to the proce-
dure established by law:

« tax on the incorporation of companies and on
capital increases;

* income tax;

« import duties, tariffs, custom rights and other
taxes affecting raw materials, equipment,
parts of buildings, etc, destined for construc-
tion, preparation or operation within free
Zones;

« all existing export and re-export taxes, with
certain exceptions those regarding import
tariffs;

« construction taxes, taxes on loan agreements
and on registration and transfer of real estate
property from the date of formation of the free
zone operator;

- free zones are exempted from giving their
employees a yearly company bonus; howev-
er, free zones are still required to pay to their
employees a Christmas bonus;

+ consular fees; and

+ taxes on assets and ITBIS.

Comprehensive Border Development

Law No 12-21 creates the special zone for com-
prehensive border development (SBDZ) and an
incentive regime, which covers the Dominican
Republic provinces of Pedernales, Independen-
cia, Elias Pifia, Dajabon, Montecristi, Santiago
Rodriguez and Bahoruco, providing the follow-
ing tax incentives and exemptions for legal enti-
ties classified according to the procedure estab-
lished by law.

« Selective tax on consumption, applicable to
telecommunications and insurance services



DOMINICAN REPUBLIC AW AND PRACTICE

Contributed by: Sarah de Ledn Perelld, Elizabeth Silfa Micheli, Gabriella Villanueva and Ana Margarita Mercedes,

Headrick Rizik Alvarez & Fernandez

for the facilities of the project located in the
SBDZ.

* Tariffs and ITBIS on machinery and equip-
ment imported or acquired in the local mar-
ket, as applicable, required for the installation
and start-up of the company.

« ITBIS on the acquisition and import of inputs
and raw materials used in the production of
goods exempt from ITBIS in accordance with
current tax legislation.

+50% of ITBIS on the acquisition and import
of inputs and raw materials used in the
production of goods which are not exempt
from ITBIS in accordance with the current tax
legislation.

« Tariff on the import of inputs and raw materi-
als used for the production of goods, only
when they are not produced in the Dominican
Republic.

* Real estate transfer tax and other taxes
related to real estate operations on the land
and infrastructure where the classified project
will be developed.

* Taxes, fees and registration rights related
to the capital gain and transfer of shares in
companies with registered offices within the
SBDZ.

+ Exemption from the obligation to withhold
and pay to the Tax Department payments
abroad for technological innovation services
required by the classified project exclusively
during construction and start-up.

Tourism Development

Under Law No 158-01 for the Promotion of Tour-
ism Development, companies domiciled in the
Dominican Republic that qualify to benefit from
the incentives of such law are exempt from pay-

ing:

* income tax, as established under Law No
158-01;
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+ national and municipal taxes charged for
using and issuing construction permits,
including the acts of land purchase, provided
they are used as authorised by Law No 158-
01; and

« import taxes and other taxes, such as rates,
rights, surcharges, including ITBIS that are
applicable to the equipment, materials and
furniture that are necessary for the first equip-
ment and commissioning and the tourist facil-
ity in question.

Renewable Energy

All projects of public, private or mixed facilities
that generate energy from the following renew-
able sources may benefit from the incentives
provided in Law No 57-07 on Incentives to the
Development of Renewable Energy Sources and
its Special Regimes, as amended, upon prior
approval, according to the procedure estab-
lished by law:

+ wind farms with an initial installed capacity
that does not exceed 50 MW;

* hydroelectric facilities of which hydroelectric
capacity does not exceed 5 MW;

« electro-solar (photovoltaic) installations of any
type and of any power level;

« solar thermal installations (concentrated solar
energy) of up to 120 MW of power per plant;
and

- facilities that produce energy from biomass
up to a generated power capacity of 150 MW.

The main applicable incentives for the renewable
energy regime are:

+ an exemption from import taxes and VAT, and

+ a ten-year income tax exemption; and

+ a reduction of taxes on external financing: a
5% reduction of the tax for payment of inter-
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est from external financing, only in relation to
interest payments to financial institutions.

5.4 Tax Consolidation

Tax consolidation is available and can be
requested by the interested party or declared
ex-officio by the Tax Administration to prevent
tax evasion or to clearly reflect the income of
any of the organisations or companies of an eco-
nomic group.

5.5 Thin Capitalisation Rules and Other
Limitations

The Dominican Republic has thin capitalisation
rules. The maximum amount of debt-to-equity
ratio for the purposes of deduction of interest
is 3:1. Per the Dominican Tax Code, the amount
for interest deduction may not exceed the value
resulting from multiplying the total amount of
interest accrued in the tax period (1) by three
times the relationship between the average
annual equity balance (C) and the annual aver-
age balance of all debts (D) of the taxpayer that
accrue interest (1*3(C/D)).

5.6 Transfer Pricing

Transfer pricing rules are applicable, whereby
transactions between related parties are regulat-
ed. Transactions between a resident and a relat-
ed natural person, legal person or entity must be
carried out in accordance with the prices that
would have been agreed between independent
parties in comparable transactions and under
the same or similar circumstances.

Such rule also applies when a resident conducts
commercial or financial transaction with:

+ a related resident; or

* physical or legal persons or entities domi-
ciled, incorporated or located in territories
with preferential tax regimes, low or no taxa-
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tion, or tax havens, whether the latter are
related or not.

When the prices agreed for commercial or finan-
cial transactions between companies in scope
of this provision do not adjust to the values of
similar transactions between independent com-
panies, the Dominican Tax Administration may
challenge them and make the corresponding
adjustments.

Taxpayers must file a transfer pricing information
return (DIOR) with respect to transactions with
its related parties, which must be filed annually
within 180 days after the fiscal closing date.

When operations made with related parties
exceed DOP10 million in the fiscal year, the
taxpayer must have prepared a transfer pricing
study or report on the process of the assess-
ment of prices agreed between the related par-
ties at the time of filing the DIOR.

5.7 Anti-evasion Rules

The Dominican Tax Code prohibits and sanc-
tions tax evasion and tax fraud. Tax evasion is
incurred by those who, through actions or omis-
sions that do not constitute any of the infractions
provided for in the Tax Code, produce or could
produce an illegitimate decrease in tax revenue,
the improper granting of exemptions or damage
to the creditor of the tax obligation.

Tax evasion is considered an infraction under the
Dominican Tax Code and is sanctioned with a
monetary penalty of up to two times the amount
of the omitted tax, without detriment to the pos-
sibility of the Tax Administration ordering the
closing of the establishment of the offender, if
applicable.
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6. Competition Law

6.1 Merger Control Notification

As a general rule, Competition Law No 42-08
does not create a notification regime for merger
and acquisition transactions but companies in
specific industries are subject to the require-
ments established by their corresponding regu-
lators and sectorial laws.

Mergers and acquisitions are subject to notifi-
cation in the case of telecommunications com-
panies, insurance, reinsurance and insurance
intermediation companies, as well as financial
intermediation entities, companies which are the
beneficiaries of public concessions for electricity
generation and mining, pension fund administra-
tors and companies making public offerings.

6.2 Merger Control Procedure

Law No 42-08 does not set forth a merger con-
trol procedure but companies in specific indus-
tries are subject to the requirements established
by their corresponding regulators and sectorial
laws.

In the case of telecommunication companies,
written notice should be given to the authori-
sations department of the Institute of Telecom-
munications (/Instituto Dominicano de las Teleco-
municaciones — INDOTEL) prior to the closing
of any transaction which implies, directly or
indirectly, the loss or possibility of loss, on the
part of the seller or assignor, of corporate con-
trol, or the possibility of forming the corporate
will of the company which holds the authorisa-
tion to operate as a telecommunication service
provider in the Dominican Repubilic. If INDOTEL
determines that prior authorisation is required in
order to execute the transaction, the telecom-
munications service provider must comply with
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the procedure provided for in INDOTEL's Regu-
lation for Authorisations.

Authorisation of change of control is issued by
INDOTEL via a resolution. The process takes at
least 97 business days.

6.3 Cartels

Law No 42-08 governs anti-competitive agree-
ments and practices. It prohibits all practices,
acts and agreements between competitor eco-
nomic agents, be it express or implicit, in writing
or verbal, that have for effect imposing unjusti-
fied barriers in the market.

Law No 42-08 is a public policy law whose pur-
pose is to promote and defend effective com-
petition with the aim of increasing economic
efficiency in goods and services markets with
a view to generating benefits and value for con-
sumers and users of said goods and services
in the Dominican territory. It is applicable to all
economic agents, legal or natural persons, gov-
erned by private or public law, for profit or non-
profit, foreign or domestic, that do business in
Dominican territory. It is also applicable to:

+ acts, agreements or conducts, including
those derived from a dominant position, that
originate outside the Dominican’s territory, if
they have restrictive effects on competition
within the national territory; and

+ acts, agreements and administrative provi-
sions that have the effect of restricting com-
petition.

Law No 42-08 basically regulates:
« concerted practices;

+ abuse of dominant position; and
+ unfair competition.
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The National Commission for the Defence of
Competition (Pro-Competencia) is the authority
in charge of ensuring the protection of free com-
petition in the Dominican Republic.

In certain regulated sectors, the applicable
sectorial laws contain provisions regarding the
defence of free competition that delegate func-
tions in this area to the regulator of the sector in
question (eg, INDOTEL in matters of telecom-
munications).

6.4 Abuse of Dominant Position

Economic Dependence

The abuse of economic dependency, the eco-
nomic subordination of one contracting party to
the other in a given contract, is not regulated.
There are legal provisions, such as Consumer
Protection Law No 358-05, that prohibit abusive
clauses in adhesion contracts in commercial
relations with consumers (B2C). The commercial
or contractual relationships between profession-
als (B2B) are governed based on the principle
of “the free will to contract” and Article 1134 of
the Dominican Civil Code, which establishes that
legally formed agreements have the force of law
between the parties.

Abuse of Dominant Position

Law No 42-08 prohibits the abuse of dominant
position. Pursuant to the provisions of this Law,
dominant position is defined as the control of
the relevant market enjoyed by an economic
agent, by itself or jointly with others, that gives
it the power to hinder the maintenance of effec-
tive competition or allows it to act in said market
regardless of the behaviour of its competitors,
clients or consumers.

The possession of a dominant position in the

market or its increase, by itself, does not con-
stitute an offence under the law, only its abuse.
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7. Intellectual Property

7.1 Patents

A patent is an exclusive right granted by the
Dominican state to inventions and utility models
and gives the inventor exclusivity for its exploi-
tation for a fixed period of time. According to
Law No 20-00 on Industrial Property (“Law No
20-007), an invention is any idea or creation of
the human intellect capable of being applied
to industry that meets the patentability condi-
tions set forth in the applicable legal framework
and may refer to a product or a procedure. To
be patentable, the invention must be capable
of industrial application, be novel and have an
inventive level.

Likewise, a utility model is considered to be any
new form, configuration or disposition of ele-
ments of any artifact, tool, instrument, mecha-
nism or other object, or of any part of it, that
allows a better or different operation, use or
manufacture of the object that incorporates it,
or that provides some usefulness, advantage or
technical effect.

The right to the patent belongs to the inventor
and is obtained through its registration before
ONAPI’s inventions department. However, it can
be transferred.

The Dominican Republic is a contracting party
to the Patent Cooperation Treaty (PCT). The PCT
is an international co-operation agreement that
allows applicants to apply for patent protection
for an invention in multiple countries at the same
time by filing an “international” patent applica-
tion before the national patent office of the con-
tracting state of the nationality or domicile of
the applicant or before the International Office
of the World Intellectual Property Organization
(WIPQ). Consequently, the Dominican Republic
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can be automatically designated in any interna-
tional application, and nationals and residents
of the Dominican Republic have the right to file
applications under the PCT.

The patent application must contain the details
of the applicant and the inventor(s), and a Span-
ish translation of the specification, including the
description, claims, drawings and sequence list-
ing, if applicable, and the priority claim declara-
tion and certified copy of the priority document,
if applicable. Once filed, ONAPI’s inventions
department oversees the formal examination of
merits of the application.

The scope of the patent protection is to exclude
third parties from the exploitation of the inven-
tion. However, legislation contemplates some
limitations as long as they do not unreasonably
conflict with the normal exploitation of the patent
or cause unreasonable prejudice to the legiti-
mate interests of the patent holder, taking into
account the legitimate interests of third parties.

The law establishes criminal and economic
sanctions for the infringement of a patent. The
owner of a patent can initiate civil or criminal
actions before a court with jurisdiction against
any person who infringes the rights granted by
the law, including petitioning for conservatory
measures.

The invention patent has a duration of 20 non-
extendable years, commencing from the filing
date of the application in the Dominican Repub-
lic. However, under DR-CAFTA and Law No
20-00, the titleholder of a patent may request a
patent term adjustment (PTA) if there is an unrea-
sonable delay in the patent granting process
incurred by ONAPI’'s inventions department.
Compensation may be requested for a maxi-
mum of three years if ONAPI incurs in a delay
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of more than five years in the granting of the
patent or more than three years from the date
of the request for an examination on the merits.
To maintain a patent or a patent application, the
applicant must pay annual fees.

The utility model patent expires after 15 non-
extendable years, commencing from the filing
date of the patent application in the Dominican
Republic.

7.2 Trade Marks

Law No 20-00 defines a trademark as any sign
or combination of signs capable of graphic rep-
resentation that allows the products or services
of a company to be distinguished from the prod-
ucts or services of other companies.

The right to the exclusive use of a trademark is
acquired through its registration before ONAPI.

After the trademark application is filed before
ONAPI, the distinctive signs department pro-
ceeds with the formal evaluation of the merits.
Once the trademark is approved, it is published
in the Official Gazette of ONAPI. After the pub-
lication, any third party may file an opposition
against the application for registration, within a
period of 45 days from the notice’s publication
date. After this period has elapsed, and if no
oppositions are filed, ONAPI proceeds to grant
and register the trademark.

Upon registration, a trademark is valid for ten
years from the date on which the registration
certificate is issued and may be renewed for
successive periods of ten years following the
expiration date. The owner has a grace period
of six months to proceed with the renewal, after
the expiration date.
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The law establishes criminal and economic
sanctions for unauthorised commercial use of a
registered trademark or a fraudulent imitation of
a trademark, in relation to the products or ser-
vices that it distinguishes, or to related products
or services. The owner of a registered trademark
can initiate administrative actions against appli-
cations or registered trademarks that affect their
trademark, or file civil actions before the relevant
court against any person who infringes the rights
granted by law, including petitioning for conserv-
atory measures.

7.3 Industrial Design

According to Law No 20-00, an industrial design
is any collection of lines or combinations of col-
ours, or any two-dimensional or three-dimen-
sional external shape that is incorporated into an
industrial or handicraft product, including parts
intended for assembly in a complex product, the
packaging, presentation, graphic symbols and
typographic characters, excluding computer
programs, to give it a special appearance, with-
out changing the destination or purpose of said
product.

The right to obtain the protection of an industrial
design belongs to the designer(s).

The protection is acquired via registration before
the inventions department of ONAPI, provided
that it is a new design and has a unique char-
acter.

The protection of an industrial design does not
include the elements or characteristics of the
design determined solely by the performance
of a technical function that does not incorpo-
rate any arbitrary contribution of the designer or
that its reproduction is necessary to allow the
product that incorporates it to be mechanically
assembled or connected with another product of
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which it constitutes a part or integral piece. The
scope of its protection is to exclude third parties
from the exploitation of the industrial design.

The application must be filed before ONAPI,
including the details of the applicant, the design-
er, a brief description of the visible characteris-
tics that appear in each graphic or photographic
representation, and the drawings and/or photo-
graphs of the industrial design. Once the appli-
cation is filed, ONAPI’s inventions department
proceeds with the evaluation of the application
to verify if meets the requirements established to
grant protection over the industrial design.

The duration of the registration is five years, and
it may be extended for two additional periods of
five years by paying the established extension
fee.

7.4 Copyright
Copyright is regulated by Law No 65-00 on
Copyright.

Pursuant to Law No 65-00, copyright includes
the protection of literary and artistic works, the
literary or artistic form of scientific works, includ-
ing all creations of the mind in the indicated
fields, whatever the mode or form of expression,
dissemination, reproduction or communication,
or gender, merit or destiny.

It is important to note that, unlike trademarks,
the author’s right is an immanent right that is
born with the creation of the original work. The
formalities that Law No 65-00 enshrines are to
give publicity and greater legal certainty to the
holder of the rights, and the omission does not
harm the exercise of their rights. Therefore, the
registration of these works is not mandatory.
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The National Copyright Registry of the Nation-
al Office for Copyright (ONDA, by its Spanish
acronym) is in charge of the registration of the
works, performances, productions, including
phonograms and broadcasts protected by Law
No 65-00, acts and contracts that refer to copy-
right or related rights.

The limitations and exceptions to copyright
are of restrictive interpretation and may not be
applied in such a way that they violate the nor-
mal exploitation of the work or cause unjusti-
fied damage to the interests of the owner of the
respective right.

The owner of the copyright or a related right,
successors in title, or whoever has the conven-
tional representation of the same, has the right to
decide how they will initiate and proceed in the
exercise of the rights conferred by law. Law No
65-00 contemplates administrative sanctions,
such as fines and civil and criminal liability for
violation of copyright.

The copyright over a work is divided into moral
and economic rights. Regarding moral rights,
the author has a perpetual, imprescriptible and
inalienable right to claim paternity over the work.
While, economically, the rights correspond to the
author during their life and to the spouse and
successors for 70 years from the death of the
author. For some works, such as anonymous
and collective works, the protection starts from
the publication or from its creation, if it is not
published within 50 years from its creation.

Protection for computer programs is 70 years

from publication or from its creation, if it is not
published within 50 years from its creation.
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7.5 Others

Computer Program

Software, or computer programs, as they are
regulated by Law No 65-00 on Copyright, are
protected in the same terms as literary works,
whether source programs or object programs, or
by any other form of expression, including tech-
nical documentation and user manuals.

A computer program is defined by Law No 65-00
as the expression of a set of instructions through
words, codes, plans or in any other way that,
when incorporated into an automated reading
device, is capable of making a computer or other
type of machine execute a task or obtain a result.

The protection of software extends to both oper-
ating and application programs, in source code
or in object code, as well as technical documen-
tation and user manuals.

Database
In the Dominican Republic, databases are also
recognised as literary works.

The protection extends to the bases or compila-
tions of data or other materials that are legible by
machine or in any other way that, further to the
selection or provision of its contents, constitute
creations of an intellectual nature. However, the
protection does not extend to the compiled data
or information.

Trade Secrets

Trade secrets are regulated by Law No 20-00 on
Industrial Property. They are identified as busi-
ness secrets and defined as any undisclosed
commercial information that a natural or legal
person possesses that can be used in any pro-
ductive, industrial or commercial activity, and
that is likely to be transmitted to a third party.
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According to the law, a business secret shall be
recognised as such for purposes of its protec-
tion when the information which constitutes it:

* is not generally known or easily accessible by
persons who are in the circles that normally
manage the respective information; and

* has been subject to reasonable measures
taken by its legitimate owner to keep it secret.

Law No 20-00 establishes that actions consid-
ered unfair competition with respect to a busi-
ness secret are:

+ exploiting it without the authorisation of the
legitimate owner; and

* a business secret to which access has been
obtained subject to a confidentiality obliga-
tion, resulting from a contractual or employ-
ment relationship.

It is important to take into account that the law
does not establish specific sanctions for the
violation of rights over business secrets, there-
fore, it is presumed that any remedy falls on the
civil liability regime for violating the provisions
of the aforementioned law or for breach of con-
tract in the event of a confidentiality agreement
or contractual relationship between the owner
of the secret and the person who exercises the
infringement.

8. Data Protection

8.1 Applicable Regulations

The Dominican Republic’s Constitution recog-
nises the fundamental nature of an individual’s
right to honour, respect and non-interference in
one’s private life. It also enshrines the fundamen-
tal principles that govern the treatment of per-
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sonal data, notably, the principles of reliability,
legality, integrity, security and purpose.

Law No 172-13 on the Protection of Personal
Data is the general law for the protection and
processing of personal data. This Law:

+ governs the collection, storage, safekeep-
ing, use and access rights to personal data
recorded in files, databases and registries for
the issuance of public or private reports; and

* regulates the incorporation and operation of
Dominican credit bureaus.

Monetary and Financial Law No 183-02 imposes
on banks and other regulated financial institu-
tions:

* secrecy requirements;

+ a legal obligation to maintain confidentiality
regarding deposits received from the public
and to refrain from revealing information in
a detailed or segregated manner that could
reveal the identity of their customers or
account holders; and

+ a confidentiality obligation, which prohib-
its banking entities from releasing personal
banking data, except for the reasons provided
for under the Law.

Additionally, the Dominican Republic’s legal
system has, in writing, some of the general
principles instituted by the General Data Pro-
tection Regulation (GDPR), using consent as
the justification for the processing of personal
data. Hence, it is important to point out that the
Dominican Republic is a consent-based market
with respect to the processing of personal data.

8.2 Geographical Scope
Even if processing of information is carried out
abroad, if a foreign company targets customers
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in the Dominican Republic, there is a risk that
customers may claim the collection of data takes
place in the Dominican Republic and, accord-
ingly, the provisions of Law No 172-13 would
apply to the collection and treatment of data in
the Dominican Republic.

The “treatment of personal data” is defined as:

* any operations or processes that allow for
personal data processing, such as the col-
lection, creation, storage or organisation of
personal data;

+ the evaluation or analysis of such personal
data; or

« the transmission of such personal data.

Law No 172-13 applies to all data controllers
that collect information in the Dominican Repub-
lic and is of public order (ie, mandatory, and the
parties may not opt out of its provisions). The
definition of treatment is considerably broad
under Law No 172-13 and includes operations
and procedures that entail the collection of infor-
mation as well as its processing per se.

Personal data may only be transferred interna-
tionally if the owner of the data expressly author-
ises such transfer. The processing and transfer
of personal data is unlawful when the owner of
the data has not given their free, explicit and
conscious consent, which shall be in writing or
by other means to equate to it. Said consent
must appear expressed in a provable way.

8.3 Role and Authority of the Data
Protection Agency

Data Protection Authority

The Dominican Republic does not have a nation-
al data protection authority. However, Law No
172-13 provides that databases and registries,
whether public or private, intended to provide
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credit reports (ie, credit bureaus) are subject to
the inspection and supervision of the Superin-
tendency of Banks. Hence, save for the Super-
intendency of Banks of the Dominican Repubilic,
which regulates personal data matters in con-
nection with banking matters, there is no data
protection authority that supervises compliance
with the legal framework.

Habeas Data

In that sense, most of the claims must be
resolved utilising the general or common pro-
cedures that Dominican courts have instituted.
The Constitution of the Dominican Republic pro-
vides any person with the opportunity to initi-
ate a “habeas data” claim. A habeas data claim
is a legal action through which any person can
confirm the existence of their personal data in
registries, as well as the content of said data.
Through habeas data, in the event of falsehood
or discrimination, the person may also request
the suspension, rectification, confidentiality or
update of the data.

9. Looking Forward

9.1 Upcoming Legal Reforms

Bill for the Promotion and Competitiveness of
Civil Aviation in the Dominican Republic

A Bill to enact a law which proposes the crea-
tion of a tax incentive system for domestic com-
mercial civil aviation is under discussion by the
Senate.

The key aims of the Bill for the Promotion and
Competitiveness of Civil Aviation in the Domini-
can Republic are:

« to establish tax incentives for civil aviation in
the Dominican Republic;
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* to boost the competitiveness of the domestic
airline industry;

+ to encourage an increase in tourism; and

« establish new domestic and international
routes to and from strategic international
markets.

25  CHAMBERS.COM



DOMINICAN REPUBLIC TRENDS AND DEVELOPMENTS

Trends and Developments
Contributed by:

Sarah de Ledn Perelld, Elizabeth Silfa Micheli and Ana Margarita Mercedes

Headrick Rizik Alvarez & Fernandez

Headrick Rizik Alvarez & Fernandez (Head-
rick) was founded in 1985 and has 13 partners,
a team of 27 associate attorneys, and 23 pa-
ralegals. Headrick’s office is located in Santo
Domingo, National District, Dominican Repub-
lic. Matters related to doing business are han-
dled by the corporate/business division, which
is comprised of seven partners, ten associates
and eight paralegals. Headrick represents finan-
cial institutions that are financing projects and
renewable energy projects in the country; offers
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general advice in connection to cross-border
transactions; and offers general advice to lo-
cal and foreign clients that undertake or wish
to undertake business in the country. The firm’s
key clients include MercaSID and Induveca, Im-
perial Tobacco La Romana, Grupo PuntaCana,
Marsh Franco Acra, Los Angeles Dodgers, New
York Yankees, Merck, Pfizer, Google, Phillip
Morris International, General Electric, Johnson
& Johnson.
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y focused on general business
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mergers and acquisitions, immigration law, real
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Developments in Renewable Energy

In line with the Dominican Republic’s govern-
ment’s energy sector reforms aimed at improv-
ing efficiency and supply reliability as well as its
Nationally Determined Contributions Action Plan
to address climate impacts, a new Regulation for
Application of Law No 57-07 of 2007 on Incen-
tives to the Development of Renewable Energy
Sources and its Special Regimes, as amended
(“Law No 57-07"), was passed in February 2023
to keep fostering and expanding electricity gen-
erated from renewable energy sources.

In this vein, on 20 February 2023, the Executive
Branch issued the new Regulation for Applica-
tion of Law No 57-07, contained in Decree No
65-23 (“Regulation 65-23”), and hence repealing
the prior regulation for the application of Law
No 57-07, contained in Decree No 202-08. As
part of its strategic objectives, Regulation 65-23
aims to:

* increase the Dominican Republic’s energy
diversity in terms of self-sufficiency of strate-
gic inputs;

+ reduce dependence on imported fossil fuels;

 promote private investment projects devel-
oped from renewable energy sources;

+ mitigate negative environmental impacts of
fossil fuel energy operations;

« foster the community’s social investment in
renewable energy projects; and

« contribute to the decentralisation of produc-
tion of electricity, in order to increase compe-
tition.

Synthetic fuel, which is a type of emission-free
fuel that is manufactured from carbon dioxide
and hydrogen that originate from solid waste, is
now regulated under the newly issued Regula-
tion 65-23.
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Regulation 65-23 brings new provisions with
respect to the entities and legal structures that
may apply to benefit from incentives established
under Law No 57-07.

In addition, Regulation 65-23 also provides that
the sale of electricity through long-term con-
tracts for the benefit of a distribution company in
the Dominican Republic will hereinafter be made
with the prices awarded as a result of a public
tender process.

Law No 57-07 on Renewable Energy

Law No 57-07 encourages private investment
in projects developed from renewable energy
sources. It created several incentives and a spe-
cial regime for these types of projects, including
tax exemptions. In order to benefit from such
incentives, concessions must be obtained, as
set out below.

* Provisional concessions are granted through
an administrative resolution issued by the
National Energy Commission (CNE, by its
Spanish acronym). They enable the benefi-
ciary to enter public or private real estate
properties in order to conduct studies and
market research in connection to projects.

+ Definitive concessions, which are granted by
the Executive Branch, grant the beneficiary
the right to install and operate projects related
to renewable energy sources.

Law No 57-07 provides, among others, for the
following tax incentives.

+ Exemption of all types of import taxes on
equipment, machinery and accessories
imported for the production of energy from
renewable sources.

* Equipment and materials used for the pro-
duction of renewable energy are also exempt



DOMINICAN REPUBLIC TRENDS AND DEVELOPMENTS

Contributed by: Sarah de Ledn Perelld, Elizabeth Silfa Micheli and Ana Margarita Mercedes,

Headrick Rizik Alvarez & Fernandez

from the payment of VAT and all taxes on the
final sale.

* A 5% discount of the tax over payment of
interest for external financing, provided in
Article 306 of the Dominican Tax Code (which
establishes a tax of 10% with respect to this
interest), provided said financing has been
granted by financial institutions.

+ Self-producers are granted an income tax
credit of up to 40% of the value of the equip-
ment purchased to produce energy from
renewable sources.

+ Law No 57-07 recognises the right of pro-
ducers to sell certificates or bonds that may
be derived from renewable energy projects
to reduce emissions, in accordance with the
Kyoto Protocol.

New regulation for the enforcement of Law
No 57-07 on Renewable Energy

New provisions with respect to eligible projects
Per Regulation 65-23, projects that produce
energy from solid waste as a primary energy
source, with an installed power capacity of up
to 100 MW, using any type of technology, as
well as biofuel production plants (distilleries or
biorefineries) and plants for the production of
synthetic fuels from solid waste, of any size or
volume of production, and projects that aim to
produce energy from the use of internal terrestri-
al heat (geothermal) of any type and power level
are now eligible to benefit from the tax incentives
provided under Law No 57-07.

Similarly, under Regulation 65-23, all projects of
public, private or mixed private-public ownership
companies that produce energy from renewable
sources, whether natural persons, legal persons,
partnerships, consortiums, trusts, community
projects, institutions of social interest (commu-
nity organisations, associations of producers,
registered and incorporated co-operatives), self-
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producers, owners and tenants of family homes,
businesses and industries, and in general, any
legal structure created in accordance with the
applicable legal framework, who wish to ben-
efit from the incentives established under Law
No 57-07 may apply to do so. Their approval is
subject to prior verification by the CNE of their
physical, technical, environmental and financial
capabilities, and their compliance with the appli-
cable legal, normative and regulatory framework.

New provisions regarding power purchase
agreements

The electricity market in the Dominican Republic
is divided into the wholesale electricity market
and the retail electricity market. Through the
wholesale electricity market, electricity genera-
tion companies, transmission, distribution and
commercialisation companies, as well as non-
regulated users, interact for the purpose of buy-
ing, selling and transporting electricity by means
of freely agreed supply contracts or by means of
the spot market (short-term electricity purchase
and sale transaction market, not based on con-
tracts with a term).

With respect to power purchase agreements
(PPAs), it should be noted that Regulation 65-23
provides that the sale of electricity through long-
term contracts for the benefit of a distribution
company in the Dominican Republic will here-
inafter be made with the prices awarded as a
result of a public tender process, in accordance
with the provisions of General Electricity Law No
125-01, as amended. Regulation 65-23 further
provides that such provisions regarding public
tender processes for the purchase and sale of
renewable energy became effective 90 days fol-
lowing the issuance of Regulation 65-23, that is,
20 February 2023.
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The new rule that PPAs are to be awarded after
the completion of a public tender process pro-
motes competitiveness in the renewable energy
sector of the Dominican Republic. Since the
service to be provided by generators under a
PPA have an important technical component,
the public tender process would likely be attrac-
tive not only to international parties, but also to
the Dominican state, which would benefit from
the technical expertise of international parties.
Attracting investment of sophisticated players to
the renewable energy sector should also serve
as a motivation to local energy generation com-
panies to improve their offer by making it more
cost-efficient for the Dominican state, which
would ultimately be the counterparty in the
awarded PPAs. This could leave a positive mark
on the renewable energy sector, the economy
and, ultimately, doing business in the Dominican
Repubilic.

Pursuant to Regulation 65-23, in those cases in
which the distribution companies that operate
in the National Interconnected Electric System
(SENI) carry out public tenders for renewable
energy sources, the CNE will consider the prices
resulting from these processes when setting a
reference price for the year following the award
of the tender process.

The relevant authorities, ie, the Ministry of Ener-
gy and Mines (MEM), the Dominican Electricity
Transmission Company (ETED) and the Super-
intendency of Electricity (SIE), among others,
are currently endeavouring to issue a protocol
to regulate and establish guidelines for these
tender processes.

New Movable Collateral Regime

The Dominican Republic’s relatively new Law
on Movable Collateral (Law No 45-20) recently
entered into force on 20 January 2023, and the
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Executive Branch issued its Regulation for Appli-
cation contained in Decree 18-23 (“Regulation
18-23”). This Law creates, for the first time, a
central unified registry for the registration of mov-
able guarantees and has been made operational
via said Regulation 18-23 and the creation of its
public online electronic registry. This supports
small businesses access’ to credit aligned with
the Dominican government’s National Financial
Inclusion Strategy.

The Dominican Republic now has an Electronic
System of Movable Collateral (SEGM, by its
Spanish acronym), which is an online public
electronic system for the registration of collateral
over movable assets. Law No 45-20 substan-
tially changed aspects relating to how collateral
is granted and how security interests are made
enforceable vis-a-vis third parties in the Domini-
can Republic.

By unifying into one regime and one concept the
previous procedures for the registration of collat-
eral over movable assets, which were scattered
in multiple registers before different institutions
depending on the type of interest, and based
on diverse legal regimes, this new legal frame-
work aims to simplify the process through which
movable collateral is granted and made enforce-
able vis-a-vis third parties. While also aiming to
provide legal certainty to interested parties who
wish to finance projects as well as micro, small
and medium-sized businesses in the Dominican
Republic. The SEGM makes available to the
public at large a database where third parties
can consult the existence of movable collateral.
The costs, time and logistics to grant and access
credit should be reduced, which could translate
into investment and growth opportunities. This
would ultimately have a positive impact on the
economy and doing business in the Dominican
Republic.
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Law No 45-20 provides the regulatory frame-
work for the movable collateral regime in the
Dominican Republic, including its creation, reg-
istration, publicity, priority and enforcement.
Law No 45-20 creates a unitary legal regime for
“movable collateral”, which came to repeal and
replace provisions regarding:

» the commercial pledge;

+ the civil pledge; and

+ the non-possessory pledge (chattel mort-
gage).

Also, conditional sales agreements regulated
under Law 483 must be registered as per the
provisions of Law No 45-20 and the parties
would have the option to choose the foreclosure
provisions of either Law 483 or Law No 45-20.

However, while Law No 45-20 was enacted on
18 February 2020, its entry into force had to be
suspended until 20 January 2023 because it
lacked certain elements for its correct applica-
tion and functioning. Because the SEGM and
other basic elements for its functioning were
not in place but the Law had already entered
into force and repealed prior legislation on the
matter, there was a void as to how to register
and give publicity to movable collateral. Law No
45-20 is now in effect and its online registration
(SEGM) is working.

Regulation 18-23, enacted by the Executive
Branch on 26 January 2023, explains in further
detail the procedure and requirements to carry
out registration of the granting of movable collat-
eral with the SEGM, as well as any modification,
renewal or enforcement notices thereof, and the
applicable fees for the same. Regulation 18-23
also provides for the requirements for registra-
tion of users with the SEGM and, in general, it is
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broadly focused on the application of the provi-
sions of Law No 45-20.

Although a big step has been taken in making
Law No 45-20 operational, Regulation 18-23 and
its application in practice have room for improve-
ment and the Law needs further harmonisation.

Scope of application

Article 5 of Law No 45-20 provides the unitary
nature of the movable collateral regime, so that
its provisions apply to everything that can be
categorised as movable collateral, including:

« the civil pledge (prenda civil);

+ the commercial pledge (orenda comercial);

* hon-possessory pledge or chattel mortgage
(orenda sin desapoderamiento); and

+ any other type of pledge.

In general, Law No 45-20 applies to any agree-
ment or contract that gives a creditor a preferen-
tial right over movable property or rights.

According to Law No 45-20, movable collateral
is defined as: “[...] the preferential right conferred
in favour of the secured creditor by the debtor
over the assets pledged as collateral.”

In light of the foregoing, pursuant to Law No
45-20, any reference to a pledge, universal
pledge, assignment of rights as security, pos-
sessory and non-possesory pledge in the legal
framework of the Dominican Republic, or any
other concept that is henceforth included under
the unitary concept of movable collateral, shall
hereinafter be read and construed as “movable
collateral”, and the rules and principles of Law
No 45-20 and its regulation for application shall

apply.
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The scope of application of Law No 45-20 is the
territory of the Dominican Republic, and it regu-
lates access to credits, securities and financial
instruments regulated by the Law No 249-17 on
the Securities Market of the Dominican Repubilic.

It is important to point out that Law No 45-20
excludes from its scope of application collateral
over the following:

« aircraft;

+ ships; and

+ any other asset or property which under
Dominican laws are subject to be mortgaged
(eg, real estate).

Law No 45-20 also applies to any assignment
by way of security, whether of a civil or com-
mercial nature. While the assignment or sale of
civil credit rights is governed in its substantive
rules by the Civil Code, it must always be reg-
istered with the SEGM in order to give public-
ity and priority to the assignee, and without the
need for serving prior notice to the debtor of the
assigned credit.

General matters

The movable collateral is created between the
parties by way of an agreement, or by a legal or
judicial provision. In addition, unless otherwise
agreed:

* the movable collateral is created at the time
of the execution of the agreement that pro-
vides for the granting of such collateral; and

* it comprises any property or right in accord-
ance with Law No 45-20 and the movable
assets derived from or attributable to the
originally encumbered assets.
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Once created, the movable collateral gives the
secured creditor the rights inherent to the pref-
erential security right.

The following can be constituted as a movable
collateral:

* one or more specific movable property;

* generic categories of goods;

« real rights over movable assets;

* contractual rights; and

+ determined or determinable, present or future
assets, tangible or intangible, or the totality of
the movable property of the debtor-guarantor.

According to Law No 45-20, movable collateral
may be constituted over any property or right to
which a pecuniary value is attributed, capable of
securing the compliance of one or more obliga-
tions, including but not limited to:

* movable property which by incorporation
becomes immovable property;

* movable property which by destination is
located on immovable property;

* inventories;

* equipment;

* autonomous estates;

* current assets, including rights to enforce
contracts and rights to compensation for
breach of contractual or non-contractual
obligations;

* accounts receivable;

+ crops; and

« future rights to the value of standing timber
and any other arising from agricultural or
livestock activity.

Law No 45-20 also applies to movable col-
lateral over receivables or credit claims, any
assignment of such receivables or credit claims,
whether it is an assignment by way of security,
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assignment in payment, assignment by way of
sale, assignment of credit claims by way of dis-
counting, or any other assignment of receivables
or credit claims agreed by the parties, however
denominated.

Movable collateral does not require any formali-
ties for its creation. It can be documented in a
public deed, in a private document with or with-
out legalised signatures, in an electronic docu-
ment, with or without a digital signature, or in any
written format that provides evidence of the will
of the parties to create it. It is also not necessary
for the agreement which creates the collateral to
be signed in one place and at one time.

Electronic System of Movable Collateral
(SEGM)

One of the important new features of Law No
45-20 is the creation of the SEGM. The SEGM is
aremotely accessible electronic archive through
which movable collateral is publicised by rele-
vant users, and is administered by the Ministry
of Industry, Commerce and Micro, Small and
Medium-Sized Businesses (MICM, by its Span-
ish acronym).

Registrations of movable collateral with the
SEGM do not require prior qualification or review,
as the SEGM is a system created purely for infor-
mation and publicity purposes. These registra-
tions do not validate or prejudge the existence
or validity of an agreement.

The agreement or arrangement by which a
movable collateral is created shall be effective
between the parties, unless otherwise agreed,
from the moment such agreement is executed.
However, in the case of a non-possessory mov-
able collateral, the rights conferred by the mov-
able collateral shall be enforceable vis-a-vis third
parties from the moment it is registered with the
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SEGM, and, in the case of possessory movable
collateral, unless the parties agree to give it pub-
licity through the SEGM, upon the delivery of the
collateral to the secured creditor or to a third
party designated by the secured creditor.

Pursuant to Regulation 18-23, there are two
types of users of the SEGM: (i) simplified users;
and (ii) advanced users. Simplified users will be
able to perform searches and request certifica-
tions, without the need to have a user number
or password but will not be able to carry out
registrations with the SEGM. Advanced users,
on the other hand, are authorised to carry out
searches, consultations, request certifications
and carry out registrations with the SEGM. The
following may be classified as advanced users.

Individuals:

* lawyers;

* notaries;

- certified public accountants (CPAs); and

+ judicial administrators (including conciliators,
liquidators, and verifiers).

Legal entities:

« financial intermediation entities regulated
by the Dominican Republic’s Monetary and
Financial Law;

* savings and credit co-operatives;

« trustees, with the exception of investment
fund managers, securities intermediaries
or any other legal entity that acts as a trust
management entity for activities related to the
public offering of securities and products;

* general deposit warehouses;

* private bonded warehouses;

* legal entities that carry out leasing operations;

* legal entities that carry out factoring opera-
tions;
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* logistics centres or logistics operators;

* law firms or offices;

+ accounting firms; and

« other legal persons, as may be determined by
the MICM.

Notices of registration, renewal and
enforcement in the SEGM

Unless the parties agree otherwise, registra-
tion with the SEGM shall be valid for five years,
renewable for another five years, or for a differ-
ent term agreed by the parties, and will maintain
the original priority date provided that the renew-
al is made before the expiry of the term. Since
registrations are of a purely informative nature,
they do not constitute a right per se. Therefore,
if the registration expires during the term of the
agreement, the debtor cannot claim that there
is a lack of registration, as the term of the con-
tractual relationship is independent of the term
of the registration with the SEGM.

Registrations are carried out by completing an

electronic form, the “Notice of Registration of
Movable Collateral”.
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Amendments to registrations are required in
order to record a change or modification to the
parties to the agreement, to the obligations con-
tained therein, or to the property pledged as col-
lateral.

At the expiry of the term of registration, or the
term agreed by the parties, if the parties decide
to renew the registration, the secured creditor
must carry out a “Renewal Registration” proce-
dure by completing the relevant form. Such reg-
istration will result in the issuance of a “Renewal
Notice”, and the movable collateral will be con-
sidered as renewed from the moment it is incor-
porated into the SEGM’s database.

In the event of an enforcement of the movable
collateral, information regarding the same will be
registered in the SEGM by way of an “Electronic
Enforcement Form”.
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